INTRODUCTION
Even the interrogating detective conceded that the interrogation of Van Chester Thompkins was "very, very one sided" and "nearly a monologue."
1 Detective Helgert, the primary interrogator, described Mr. Thompkins as "largely silent" and "not verbally communicative" throughout the three-hour interrogation.
2 According to Helgert's testimony, throughout the interrogation, Mr. Thompkins appeared "peculiar" and "sullen."
3 Mr. Thompkins refused to make eye contact with the detectives and kept his head down. 4 Describing Mr. Thompkins's response to the officers' attempts to get him to talk, Helgert admitted, "not only did it not illicit any admissions or denials, for that matter, it did not illicit any sort of reaction." 5 Mr. Thompkins's interrogation took place in an "austere" eight by ten feet room in a detention facility, during which he was made to sit in a school-room type chair. 6 Initially unsuccessful, the two detectives who interrogated Mr. Thompkins resorted to using a number of tactics in an effort to get him to speak. They told him, there are "two sides to a story," and that " [p] eople are going to want to hear from you."
7 When these efforts failed to produce a statement from Mr. Thompkins, Helgert made a last ditch effort. He appealed to Mr. Thompkins's spirituality. Helgert asked Mr. Thompkins whether he believed in God and "if he prayed to God to forgive him for shooting that boy down." 8 After at least two hours and forty-five minutes of consistently exercising his right to persuasion between the accused and the state because it accounts for the statements, conduct, and demeanor of the interrogating police officer in relation to the individual's invocation. By operating in this way, the totality of the circumstances test is more consistent with Miranda's assertion that the burden of persuasion rests with the state, "since [it] is responsible for establishing the isolated circumstances under which the interrogation takes place . . . ." 11 Unlike the totality of the circumstances test, the other two standards discussed in this Note fail to achieve objectivity because they ignore the affect of the custodial interrogation environment on the individual's ability to exercise the right to remain silent. Furthermore, standards that fail to take into account the totality of the circumstances are grounded in a superficial analysis because they only provide courts with a snapshot of the interrogation, whereas the totality standard provides courts with a richer factual basis for deciding on the invocation question. Finally, the totality of the circumstances standard provides the potential for greater consistency across decisions dealing with the invocation inquiry, by specifically identifying and considering contextual factors that give a rational explanation for why one statement counts as unambiguous while another does not.
I. BACKGROUND
In Miranda v. Arizona the Supreme Court aimed to set out a broader set of protections against coerced confessions than that provided by the voluntariness doctrine and the Fifth and Fourteenth Amendment due process standards which had preceded it. 12 The Miranda Court held that in the context of custodial interrogation, statements made by an accused individual are inadmissible unless the police abide by certain procedures that operate to protect the individual's Fifth Amendment privilege against compelled self-incrimination and the Sixth Amendment right to counsel. 13 The underlying rationale of the Miranda procedures is to ensure that the individual who makes a confession during custodial interrogation does so of his or her own free will.
14 Prior to Mi-[Vol. 15:81 randa, confessions obtained during the course of custodial interrogation were judged against the standard of "voluntariness" and the due process clause of the Fifth and Fourteenth Amendments.
15
The voluntariness test is grounded in the Fifth Amendment's privilege against compelled self-incrimination, and consists of examining " 'whether a defendant's will was overborne' by the circumstances surrounding the individual's confession. '" 16 In applying the voluntariness test, courts take into consideration "the totality of all the surrounding circumstances," which includes the characteristics of the accused and the details of the interrogation. 17 In Miranda, the Supreme Court took a markedly different approach to determining whether a confession obtained during the course of custodial interrogation is admissible. The Court emphasized the effect of modern custodial interrogation tactics on the ability of the individual to make an unfettered and voluntary choice to speak or remain silent; the Court very clearly asserted that custodial interrogation is an inherently compulsive process designed to jeopardize the individual's free choice to remain silent. 18 According to the Miranda Court, the traditional totality of the circumstances test was ineffective in catching involuntary custodial confessions, and in fact, posed an "unacceptably great" risk that such confessions would escape detection. 19 Miranda held that a confession is admissible only if the police abide by certain procedures that operate to dispel the inherent compulsion of custodial interrogation and protect the individual's right to exercise his or of the Fifth Amendment privilege against self-incrimination depends on whether the confession is voluntary; whether a confession is involuntary depends on proof establishing that but for external forces in the context of custodial interrogation, the individual would not have made the confession (citing Bram v. United States, 168 U.S. 532, 542 (1897) 218, 226 (1973) ) (discussing the pre-Miranda law governing admission of confessions). 16 Id. at 433-34 (citing Bram, 168 U.S. at 542 and Brown v. Mississippi, 297 U.S. 278, 286-87 (1936) , which initially set forth the voluntariness test, and Escobedo v. Illinois, 378 U.S. 478, 486, 492 (1964) and Schneckloth, 412 U.S. at 225-29, which refined the due process standard for admissibility of confessions). 17 Id. at 434 (citing Schneckloth, 412 U.S. at 226). 18 Miranda, 384 U.S. at 467 ("We have concluded that without proper safeguards the process of in-custody interrogation of persons suspected or accused of crime contains inherently compelling pressures which work to undermine the individual's will to resist and to compel him to speak where he would not otherwise do so freely.").
19 See Missouri v. Seibert, 542 U.S. 600, 608 (2004) (quoting Dickerson, 530 U.S. at 442) (describing why the Court abandoned the "totality of the circumstances" voluntariness inquiry in favor of the Miranda protections).
her free will when choosing to make a statement to the police. 20 The Miranda procedures are a series of bright-line rules that establish a clear way of determining whether a particular statement is admissible, consistent with the Fifth Amendment. 21 These procedural requirements were designed to diminish the coercion inherent in custodial interrogation, which "blurs the line between voluntary and involuntary statements," and thus heightens the risk that the privilege against self-incrimination will not be observed.
22
The first and perhaps most enduring of the straightforward Miranda procedural protections is the requirement that interrogating police officers warn the individual of his or her Fifth Amendment privilege against self-incrimination and the Sixth Amendment right to an attorney. 23 Specifically, the warning requirement established by Miranda requires the police to advise the accused prior to interrogation of: (1) the right to remain silent and that any statements made by the accused can and will be used against her in court; and (2) the right to an attorney, the right to have the attorney present during interrogation, and the right to have an attorney appointed if the accused is indigent. 24 According to the Miranda Court, the warning requirement serves three principle purposes. First, the warning serves to make persons who are unaware of the privilege conscious of the right, which is a threshold requirement for its intelligent exercise. 25 Second, the Court reasoned that such warnings served to assure the individual that his or her decision to exercise these rights would be respected by the police at any time during the course of the interrogation. 26 Finally, the Court held that the most important purpose of the warnings is that they help overcome the inherent pressures of custodial interrogation. 27 Thus, if the police fail to advise the individual of his or her Miranda rights before the interrogation, any statements made 20 Miranda, 384 U.S. at 444. 21 Id. at 458 ("Unless adequate protective devices are employed to dispel the inherent compulsion in custodial surroundings, no statement obtained from the defendant can truly be the product of his free choice."). The second important procedural rule established by Miranda is the requirement that police obtain an affirmative waiver of rights from the individual prior to commencing the interrogation. 29 The Court was very clear in holding that merely warning the individual of the right to remain silent and the right to counsel is not enough to sufficiently allay the coercive nature of police interrogation. 30 In order to effectively combat the inherent compulsion of custodial interrogation, the police can only interrogate the individual after he or she has expressly waived the rights protected by Miranda. 31 In effect, this second procedural requirement precludes persistent police questioning in the absence of an affirmative waiver of the rights.
32 Nine years after Miranda was decided, the Supreme Court explicitly affirmed the ban on persistent police questioning in Michigan v. Mosley, 33 and held that a critical safeguard of the Miranda procedures is the individual's "right to cut off questioning."
34
The Mosley Court recognized unrelenting questioning to be an element of coerciveness, which wears down the individual's resistance and compels him or her to speak.
35
The Miranda Court went further than merely requiring the police to obtain an express waiver of rights from the individual prior to the commencement of the interrogation. The Court established a presumption against the finding of waiver by holding that even 28 Id. at 444-45, 476-77. See also Missouri v. Seibert, 542 U.S. 600, 608 (2004) (" [F] ailure to give the prescribed warnings and obtain a waiver of rights before custodial questioning generally requires exclusion of any statements obtained. Conversely, giving the warnings and getting a waiver has generally produced a virtual ticket of admissibility; maintaining that a statement is involuntary even though given after warnings and voluntary waiver of rights requires unusual stamina, and litigation over voluntariness tends to end with the finding of a waiver."). 29 Miranda, 384 U.S. at 476 ("The requirement of warnings and waiver of rights is a fundamental with respect to the Fifth Amendment privilege and not simply a preliminary ritual to existing methods of interrogation."). See also Richard L. Budden where the police obtain an express waiver, it is not necessarily tantamount to a voluntary waiver. 36 Additionally, Miranda holds that in a motion to suppress statements that were obtained in violation of its prescribed procedures, the prosecution bears a heavy burden in proving that the individual knowingly, intelligently, and voluntarily waived his or her rights. 37 Moreover, waiver can never be presumed simply from the silence of the accused after warnings are given or merely from the fact that a confession is ultimately obtained.
38
Later Supreme Court decisions limited the scope of Miranda's express pre-interrogation waiver requirement, holding that Miranda did not set up a per se rule requiring an express waiver in all situations. 39 In North Carolina v. Butler, the Court recognized an implied waiver based on "the defendant's silence, coupled with an understanding of his rights and a course of conduct indicating waiver." 40 In Butler, the Court determined that the facts were sufficient to establish an implied waiver because the accused individual verbally indicated to the police his willingness to make statements immediately after he received Miranda warnings even though he refused to waive his rights in writing. 41 In addition to setting up a regime which requires the police to obtain an express waiver prior to interrogation, the Miranda procedures established a standard that allows the individual to assert his or her right to remain silent through an implied invocation. 42 The Court specifically stated that if the individual "indicates in any 36 Miranda, 384 U.S. at 471. See also Berghuis v. Thompkins, 130 S. Ct. 2250, 2269 (2010) (Sotomayor, J., dissenting) (discussing the presumption against the finding of waiver as interpreted by the Court in North Carolina v. Butler, 441 U.S. 369 (1979)). Indeed, even the Berghuis Court acknowledged language in Miranda which indicates that waivers are difficult to establish absent an explicit written waiver or an express oral statement. Id. at 2260-61 (citing Miranda, 384 U.S. at 475). 37 Miranda, 384 U.S. at 475. In Moran v. Burbine, the Court further established that the individual must know "the nature of the right being abandoned and the consequences of the decision to abandon it" and that the waiver must be "voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion or deception." 475 U.S. 412, 421 (1986 In several cases decided after Miranda, the Supreme Court has expressly stated that a violation of Miranda's procedural rules does not necessarily amount to a violation of the Constitution. 48 For example, in Michigan v. Tucker, the Court limited application of the exclusionary rule to evidence recovered as a direct result of a Miranda violation. 49 In that case, the Court described Miranda's procedural safeguards as "not themselves rights protected by the Constitution" but instead "measures to insure that the right against compulsory self-incrimination was protected." 50 The Court also went on to state that the police officer's conduct in this case "did not abridge [the defendant's] constitutional privilege against compulsory self-incrimination, but departed only from the prophylactic standards later laid down by this Court in Miranda to safeguard that privilege."
51
In Oregon v. Hass the Supreme Court permitted the admissibility of statements obtained in violation of Miranda for purposes of impeachment at trial. 52 The Court again distinguished Miranda's procedural requirements from the "voluntariness" standards of the Fifth and Fourteenth Amendments by stating that, despite the Miranda violation, there was no evidence or suggestion that the defendant's statements to the officers were coerced or involuntary.
53
In New York v. Quarles the Court held that a "public safety exception" justified the failure of the police to give the defendant Miranda warnings and permitted the admission of his unwarned statements and the evidentiary fruits of that statement in the prosecution's case in chief. 54 54 New York v. Quarles, 467 U.S. 649, 657 (1984) (reasoning that "the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment's privilege against self incrimination"). 55 Id. at 654.
characterized the Miranda procedural rules merely as "practical reinforcement" of the Fifth Amendment.
56
Also consider Oregon v. Elstad, where the Supreme Court again declined to apply the exclusionary rule to evidence obtained as a result of a Miranda violation. In holding that the defendant's written confession was admissible, the Court rejected the argument that the failure of police to give him his Miranda warnings amounted to a constitutional violation. 57 The Court was explicit in concluding that a Miranda violation was distinct from a violation of the Fifth Amendment:
The Miranda exclusionary rule, however, serves the Fifth Amendment and sweeps more broadly than the Fifth Amendment itself. It may be triggered even in the absence of a Fifth Amendment violation. The Fifth Amendment prohibits use by the prosecution in its case in chief only of compelled testimony. Failure to administer Miranda warnings creates a presumption of compulsion. Consequently, unwarned statements that are otherwise voluntary within the meaning of the Fifth Amendment must nevertheless be excluded from evidence under Miranda. Thus, in the individual case, Miranda's preventative medicine provides a remedy even to the defendant who has suffered no identifiable constitutional harm. 58 The culmination of these erosions came in Dickerson v. United States. The Court considered in Dickerson whether Congress had the authority to supersede its decision in Miranda by passing legislation which expressly designated voluntariness as the basis for admissibility of statements obtained during custodial investigation. 59 The Court ultimately ruled that Miranda is constitutionally based, 60 but its underlying rationale raises questions about the Court's commitment to treating the Miranda procedural protections as themselves arising out of the Fifth Amendment. For example, the Court admitted that numerous exceptions to Miranda have been recognized 61 Id. at 441 (but countering this point, the Court stated that Miranda has also been broadly applied, which demonstrated "not that Miranda is not a constitutional rule-but that no constitutional rule is immutable").
and expressed some uncertainty as to whether it would have ruled the same way if the issue were one of first impression. 62 Furthermore, in its actual discussion of Miranda as a constitutionally based ruling, the Court seemed to limit its focus to Miranda's warning requirement. In explaining why the Congressional legislation at issue failed to be equally as effective as Miranda in preventing coerced confessions, the Court's focus was specifically limited to the fact that the law failed to contain a warning requirement; 63 the Court made no reference to Miranda's other important procedural rules, such as the requirement that police obtain a waiver prior to commencing an interrogation. Dickerson appeared to sum up all of Miranda's "procedure" as the requirement that police merely warn the individual in custody of his or her rights.
64
After Dickerson, the limited extent to which the Court considers Miranda as based in the Fifth Amendment is apparent in a number of decisions that have continued to cut the substance out of Miranda's procedural safeguards. Berghuis v. Thompkins was decided shortly after two cases in which the Court dealt significant blows to Miranda's requirement that individuals must be "clearly informed" of their rights prior to the interrogation, 65 and that the police must immediately cease interrogation when an individual invokes his or her right to an attorney. 66 In Florida v. Powell the Court concluded that the defendant was "clearly informed" of his right to counsel even though police officers never expressly told him that an attorney could be present with him throughout the interrogation. 67 Although the police officers failed to explicitly advise Mr. Powell of a fundamental aspect of his rights, the Supreme Court nonetheless concluded that, taken together, the officers' statements "reasonably conveyed" Mr. Powell's right to have an attorney present. 68 Powell is significant because it has the effect of reducing Miranda's requirement that individuals be "clearly informed" of their rights to a standard that merely requires the warnings to be "reasonably convey [ reasoning of Powell, the police are capable of "reasonably conveying" an individual's rights to him even when they fail to convey a fundamental aspect of the Miranda warnings.
The following day, in Maryland v. Shatzer, the Supreme Court cut another important piece out of Miranda by creating an exception to the rule established in Edwards v. Arizona, which requires police officers to immediately cease the interrogation of an individual who asserts the right to counsel. 70 In Shatzer, the Court reached three conclusions that significantly diminished the Miranda procedural safeguard of the individual's right to refuse questioning without the presence of an attorney. The Court held that Mr. Shatzer experienced a "break in custody" when he returned to the general prison population after a 2003 interrogation that took place at the Maryland Correctional Institute. 71 The Court went even further by asserting that a so-called "break in custody" lasting 14 days is sufficient to eliminate the dangers of coercion prevented by the Miranda procedural safeguards and the Edwards rule. 72 These rulings culminated in the Court's most significant disposition: that such a break in custody is sufficient to lift Edwards's perpetual ban on further police questioning of an individual who has invoked the right to counsel, 73 thereby permitting the police to go back and re-interrogate an individual who has invoked his or her right to an attorney. 70 Maryland v. Shatzer, 130 S. Ct. 1213 (2010). The facts of this case established that in August 2003 Michael Blaine Shatzer was initially interrogated at the Maryland Correctional Institute where he was serving a prison sentence in connection with suspicions that he had sexually abused his son. Because Mr. Shatzer declined to speak without an attorney present during this initial questioning, the officer stopped the interrogation and Mr. Shatzer returned to the general prison population. Two and a half years later the police discovered additional evidence implicating Mr. Shatzer in the sexual abuse of his son, and a different officer returned to interrogate Mr. Shatzer. This second interrogation took place in a prison maintenance room and lasted for approximately half an hour. Five days later the police returned to administer a polygraph test to Mr. Shatzer, at which time they advised him of his Miranda rights and obtained a written waiver. Upon being informed that he failed the polygraph test, Mr. Shatzer began to cry and made incriminating statements. 71 130 S. Ct. at 1224-25 (discussing the difference in experience for an individual in "Miranda custody" as opposed to an individual sentenced to a prison term as justification for the "break in custody" rationale). 72 Id. at 1223. 73 Id. at 1222-23. See also Romano, supra note 14, at 532-33.
III. BERGHUIS V. THOMPKINS
In Berghuis v. Thompkins the Supreme Court reached two conclusions, effectively overturning the most important holdings of Miranda. First, the Supreme Court held that the prosecution may prove waiver merely by showing that the accused eventually made incriminating statements after having received and understood his or her Miranda rights. 74 Second, the Court held that the accused individual must unambiguously and clearly invoke his or her right to remain silent. 75 Berghuis held that "where the prosecution shows that a Miranda warning was given and that it was understood by the accused, an accused's uncoerced statement establishes an implied waiver of the right to remain silent." 76 The Court further ruled that "as a general proposition, the law can presume that an individual who, with a full understanding of his or her rights, acts in a manner inconsistent with their exercise has made a deliberate choice to relinquish the protection those rights afford." 77 In this case, Mr. Thompkins made statements concerning his involvement in the suspected murder after two hours and forty-five minutes of a threehour interrogation. 78 His statements consisted of giving two "Yes" answers in response to detectives' questions about whether he believed in God and prayed to God for forgiveness for shooting the victim. 79 The Supreme Court held that by giving these "Yes" answers in response to the officer's questions at the end of the threehour interrogation, Mr. Thompkins engaged in a "course of conduct indicating waiver" of his right to remain silent.
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The Court also concluded that police are not required to obtain an express waiver of Miranda rights before proceeding with the interrogation. 81 It explained that in order for an accused individual's statements to be admissible at trial, the police simply have to give the accused understandable Miranda warnings. 82 Once this condition is established, the court can proceed to determine whether the individual made an express or implied waiver of his or 74 Berghuis v. Thompkins, 130 S. Ct. 2250, 2263-64 (2010). 75 Id. at 2259-60. 76 Id. at 2262. 77 Id. 78 See Brief for Respondent, supra note 1, at *1-2. 79 Id. 80 Berghuis, 130 S. Ct. at 2263 (quoting North Carolina v. Butler, 441 U.S. 369, 373 (1979)). 81 Id. 82 Id. at 2264.
her rights on the basis of the whole course of questioning.
83
The Berghuis Court's waiver standard diminishes the procedural safeguards established by Miranda in several ways. Berghuis held that the State can prove a valid waiver merely by establishing that the police gave the individual understandable rights, and that the individual made uncoerced statements. 84 This ruling undermines a long history of Supreme Court cases that have consistently held that a "heavy burden" rests on the prosecution to prove a valid waiver. 85 Additionally, the Berghuis waiver standard contradicts clear Supreme Court precedent which prohibits the inference of waiver from the fact that the police ultimately obtain a confession. 86 Miranda specifically held that waiver may not be presumed "simply from the fact that a confession was in fact eventually obtained." 87 By holding that inculpatory statements are now sufficient to establish an implied waiver, the Berghuis Court ignored the underlying premise, acknowledged by the Supreme Court in Miranda and Butler, that custodial interrogation consists of pressures designed to jeopardize the privilege against self-incrimination. 88 Further, the Berghuis Court's reliance on Butler for the determination that an implied waiver can be inferred from the "whole course of questioning" 89 is problematic. In Butler, the Court inferred a valid waiver based on William Butler's express willingness to speak to the police immediately after he received Miranda warnings and refused to waive his rights in writing. 90 The Butler Court did not reach its conclusion regarding implied waivers on the basis of the "whole course of questioning." Rather, its conclusion relied precisely on the fact that Mr. Butler willingly began speaking to the interrogating officers right after he was advised of his Miranda rights at the beginning of the interrogation. 91 also sat in silence and was uncommunicative for nearly three hours before he made any statements. 92 In ruling that Mr. Thompkins voluntarily waived his right to remain silent so far into the interrogation, the Berghuis Court undermined Miranda's admonition that the "fact of a lengthy interrogation or incommunicado incarceration before a statement is made is strong evidence that the accused did not validly waive his rights." 93 Finally, as Professor Weisselberg points out, the Berghuis waiver standard is also regrettable because it has the additional effect of shifting the burden of proof onto the individual to prove that he or she did not waive the right to remain silent. 94 As discussed above, the Supreme Court ruled that a valid waiver may be presumed when an individual who has a full understanding of his or her rights "acts in a manner inconsistent with their exercise." 95 The Court was also explicit in pointing out that Mr. Thompkins made no contention that he did not understand his rights, suggesting that the burden for rebutting the presumption of waiver was on him.
96 Thus, the Berghuis waiver standard not only lifts the prosecution's "heavy burden" for proving waiver, but it also places a new weight on the individual to rebut the presumption of waiver.
Berghuis also held that in order for the individual to validly invoke the right to remain silent, he or she must do so unambiguously and clearly. 97 That is, the act of remaining silent is, by itself, insufficient to trigger the police officer's duty to stop questioning. To properly invoke the right to remain silent, the accused individual must clearly and unambiguously state that he or she wishes to remain silent, or does not want to speak to the police. 98 If the accused makes an ambiguous invocation, the police are not required to end the interrogation or even ask clarifying questions to affirmatively ascertain the intent of the accused with respect to exercising his or her right to remain silent. Court precedent, which established specific procedures for invoking the right to remain silent, and applied a particular rule to guard against violations of that right. Second, the Berghuis Court's invocation standard created a legal distinction, which rests on the dubious assumption that all people, regardless of the environment they are in, use direct and unqualified language to convey their intent. As a result, the new invocation standard for the Fifth Amendment right to remain silent is disproportionately disadvantageous to women, racial minorities, and the socio-economically powerless, demographics who tend to communicate in indirect or qualified speech patterns. 100 Third, the Berghuis Court neglected to set out a careful standard for invoking the right to remain silent that could be applied to situations in which the individual affirmatively makes some statement that might constitute an invocation of the right to silence, as opposed to merely remaining silent throughout most of an interrogation.
IV. THE BERGHUIS CLEAR STATEMENT RULE IN PRACTICE FOR THE VALID EXERCISE OF THE RIGHT TO REMAIN SILENT
What is missing from the Court's discussion of the invocation standard are guidelines for situations in which the individual affirmatively makes some statement that may be construed as an invocation of the right to remain silent. Criticism of the Berghuis Court's invocation standard points out that since the majority failed to specify what is required for an invocation to meet the unambiguous threshold, lower courts run the risk of rejecting "as ambiguous an array of statements whose meaning might otherwise be thought plain."
101 Additional criticism points out that the new invocation standard is similar to the voluntariness standard, which Miranda replaced, in that it is inconsistent and unworkable due to its inherent ambiguity. 102 This criticism suggests that the Supreme Court's new invocation standard will not achieve its purported intent, which was to create a bright line rule that would help the police recognize when a person has invoked his or her constitutional right to remain silent.
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The central purpose of this paper is to understand and describe how lower federal and state courts are applying the Berghuis Thompkins is discussed in some detail. 104 Of the 66 cases I surveyed, 13 included an extensive or substantial discussion of the Berghuis invocation standard.
My survey reveals that there are at least three different interpretations of the Berghuis clear statement requirement. First, in what I call the "standard of clarity" approach, the court's analysis focuses solely on the words or statements made by the individual in exercising his or her right to remain silent. Under this test, the words a person uses to invoke the right to remain silent must meet a certain threshold of clarity in order for the court to find an affirmative and unambiguous assertion of that right. 105 By comparison, courts employing what I term the "standard of reasonableness" test analyze the clarity of the asserted invocation from the perspective of the "reasonable police officer" or the "reasonable person." Unfortunately, in the cases discussed under this category of analysis, courts generally do not identify the factors that help determine whether a particular invocation is affirmative and unambiguous from the perspective of the reasonable police officer or person. 106 Without a discussion of these factors, the "standard of reasonableness" test used by some courts operates very similarly to the "standard of clarity" approach, where the only basis for the analysis is the particular words or statements used by the individual to assert his or her right to remain silent.
The third category of analysis here determines the invocation question on the basis of the "totality of the circumstances." Courts that employ the totality of the circumstances test to determine whether an individual has affirmatively and unambiguously invoked his or her right to remain silent focus their attention on the particular interaction between the individual and interrogating officers, as well as the context of this interaction. Under this test, the particular words or statements used by the individual to assert the right to remain silent are only one part of the analysis. This test also accounts for the interaction between the individual and the police by focusing on the actions and statements of the police officers in response to the individual's asserted invocation.
107 Each of these varying interpretations of the Berghuis invocation rule is discussed below.
"Standard of Clarity" Test
Courts that employ what is here called the "standard of clarity" test to determine whether a person has affirmatively and unambiguously invoked his or her right to remain silent focus their analysis exclusively on the words or statements used by the person to assert that right. The "standard of clarity" test does not consider the effect of the custodial interrogation environment on a person's choice of words when expressing his or her intent. Nor does it account for the effect of the particular interaction between the police and individual on the person's ability to affirmatively and unequivocally assert his or her right to remain silent. In some cases, courts applying the "standard of clarity" test only recognize an assertion as affirmative and unambiguous if the individual uses precise language, and literally states that he or she wishes to remain silent, or does not want to speak with the police. 108 The overall affect of the "standard of clarity" is that it places a heavy burden on the individual, who must use specific language in order to exercise the right 107 to remain silent. The "standard of clarity" test is the least objectively fair invocation inquiry; it ignores the reality of varying speech patterns and the ways in which the power imbalance inherent in custodial interrogation affects the ability of individuals to assertively invoke the right to remain silent.
For On appeal, the defense argued that Mr. Welch's statement, "I want to go back to my cell," could not be interpreted as anything but a desire to terminate the officers' questioning. 118 The district court disagreed, and explained that similar to Mr. Thompkins, Mr. Welch had failed to state that he wanted to remain silent or that he did not want to talk to the police. 119 The court explained that, at best, Mr. Welch "might" have been invoking his right to remain silent, and stated that, "in order to invoke the right to remain si- 109 Welch, 2010 WL 4794237, at *8-10. 110 Id. at *6. 111 122 During the first interrogation, one of the detectives assumed an accusatory tone and told Ms. Addi that the police had a tape recording of her telling a fellow gang member that she knew the location of the gun used in the shooting. 123 Ms. Addi demanded to hear the tape, and after the detective played it for her she made statements such as: "Can you just take me back to my cell;" "I just wanna go. If I have to go to a cell, take me to a cell. Cause I have nothing to say;" and "I have nothing to say." 124 The detectives continued to question Ms. Addi after she made these statements, and subjected her to a second round of interrogation. 125 During the second interrogation Ms. Addi revealed the location of the gun used in the shooting. 126 The Court of Appeal reversed the trial court's conclusion that Ms. Addi invoked her right to remain silent. 127 In its analysis, the court stated that although Ms. Addi was not required to "utter the exact word," "she never stated specifically that she 'wanted to remain silent or that she did not want to talk with the police.'" 128 The court concluded by stating that Ms. Addi's language and tone failed to objectively communicate to the detectives her intent to remain silent. In denying the claim that Mr. Newland unambiguously invoked his right to remain silent, the district court explained that requesting to go back upstairs is not the same as asking to cease police interrogation. 136 The court stated that Mr. Newland's visible agitation when stating that he wanted to go back upstairs and that the officers wasted a trip to see him, could have meant that he wanted the interrogation to end just as much as it could have been an angry response to the officers' questioning. 137 The court concluded that Mr. Newland's statements did not constitute clear and unambiguous assertions of his intent to remain silent, or his wish to stop speaking with the police. 
The Standard of "Reasonableness"
In contrast to the "standard of clarity," the "standard of reasonableness," which is employed by a number of courts that follow the Berghuis invocation rule, emphasizes Miranda's holding that the right to remain silent may be invoked in any manner. On its face, the "standard of reasonableness" does not appear to focus solely on the words or statements used by the person invoking his or her right to remain silent. In this category of analysis, courts often ref- invoked his or her right to remain silent. However, a close look at the reasoning of courts applying this standard reveals that it is devoid of any meaningful discussion of facts that would explain how the court is distinguishing between clear and equivocal invocations of the right to remain silent. The overall result is that, similar to the "standard of clarity," it appears to depend entirely on the words or statements made by the person invoking his or her right to silence. The only difference between the "standard of clarity" and the "standard of reasonableness" ends up being the level of precision required of the person who wishes to invoke his or her right to remain silent. Thus, the "standard of reasonableness" is not as burdensome on the individual as the "standard of clarity." In State v. Demetrius M. Diaz-Bridges, the Superior Court of New Jersey held that the individual's repeated requests to speak with his mother constituted an unambiguous invocation of his right to remain silent. 139 On May 2, 2008, Demetrius M. Diaz-Bridges was interrogated for nearly ten hours at the Raleigh Police Department in North Carolina about his involvement in the murder of Elizabeth O'Brien.
140 Three hours and forty-two minutes into the interrogation, Mr. Diaz-Bridges requested to speak to his mother for the first time, asking: "Can I just call my mom first?" 141 Approximately nine minutes later, Mr. Diaz-Bridges confessed to the murder. The interrogating officers did not permit Mr. Diaz-Bridges to telephone his mother until six hours and forty-eight minutes into the interrogation. 142 Mr. Diaz-Bridges requested to speak to his mother at least 15 times between his first request and when he was finally permitted to place the call.
143
On appeal, the Appellate Division held that Mr. Diaz-Bridges's initial request to speak to his mother did not constitute a clear and unambiguous invocation of the right to remain silent. 144 However, the court held that Mr. Diaz-Bridges's subsequent statements indicating that he wished to speak to his mother did satisfy the clear 140 Id. at *1-5. 141 Id. at *2. 142 Id. at *3. 143 Id. 144 Id. at *11. The New Jersey Supreme Court reversed. Applying a totality of the circumstances analysis, the Court held that "we do not discern in any of the defendant's requests to speak with his mother an invocation of the right to silence." DiazBridges, 208 N.J. at 570. statement requirement for the right to remain silent. 145 The court justified its decision by reference to Miranda's holding that, even after an interrogation has commenced, an individual may invoke his or her right to remain silent in any manner during the interrogation. 146 The court emphasized that the right to silence does not need to be expressed with the utmost legal precision.
147
It is not clear from the court's analysis why Mr. Diaz-Bridges's initial requests to call his mother failed to constitute an affirmative and unambiguous invocation of the right to remain silent, but his later statements did. The only explanation provided by the court on this point is that Mr. Diaz-Bridges made several statements subsequent to his first request to call his mother, which the detectives could have reasonably construed as an indication that he wanted to remain silent. 148 The court points to the fact that approximately six hours and forty five minutes into the interrogation, when the detectives asked Mr. Diaz-Bridges if he wanted to talk to his mother, he stated, "I want to hear her say it's gonna be okay. . . . I don't have nobody. I have nobody. And this thing is gonna do nothing but make it worse. I just want to hear her say it's gonna be all right, that's it."
149 Shortly after he made this statement, Mr. Diaz-Bridges told the detectives, "I can't do this shit, man. I just want to go home."
150 According to the court, "upon making that emphatic statement" it was satisfied that Mr. Diaz-Bridges invoked his right to remain silent.
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The overall affect of the court's failure to identify and discuss the specific factors that distinguish Mr. Diaz-Bridges's later statements from his earlier requests to speak to his mother is that its analysis rests solely on the particular words Mr. Diaz-Bridges used to invoke his right to remain silent. Indeed, the court's conclusion in this case that Mr. Diaz-Bridge's later statements constituted an affirmative and unambiguous invocation of the right to remain silent turned on the fact that these later statements were "emphatic" as compared to his initial statements. 152 Thus, the court's references to "context" and "reasonableness" have little meaning. The court provides no discussion of the factors surrounding the interro-145 Diaz-Bridges, 2010 WL 3932392, at *14. 146 Id. at *10. 147 Id. 148 Id. at *14. 149 Id. 150 Id. 151 Diaz-Bridges, 2010 WL 3932392, at *14. 152 See id. at *14. gation context and the interaction between the police and Mr. Diaz-Bridges that would explain the difference between his initial requests to call his mother and his later statements. Thus, the only difference between the standard applied by the Diaz-Bridges court and the "standard of clarity" is that in Diaz-Bridges the court was willing to accept an explanatory invocation of the right to remain silent. Unlike the "standard of clarity," the "standard of reasonableness" as it was applied in Diaz-Bridges does not burden individuals with the requirement that they use precise words or language to invoke the right to remain silent. 153 Furthermore, the court's final determination that Mr. DiazBridges's later statements constituted affirmative and clear invocations of the right to remain silent rest entirely on a subjective analysis. The court's only substantive explanation for accepting Mr. Diaz-Bridges's later statements as unambiguous invocations is that they were "emphatic" as compared to his initial requests to speak to his mother. 154 The court otherwise neglects to identify and discuss the specific factors that distinguish Mr. Diaz-Bridges's affirmative and clear invocation from his initial statements. Indeed, there is no indication in the court's reasoning why only some of at least 15 requests made by Mr. Diaz-Bridges to speak to his mother over the course of the ten-hour interrogation counted as "emphatic." In other words, in reaching its conclusion the court may have perceived his repeated requests as being more urgent the longer the interrogation proceeded. Notwithstanding this possibility, the problem in the court's analysis remains that it never identifies these or any other facts to support its final determination.
Also consider Ingram v. Varga, where the district court held that the statement, "You know I can't go there man. I don't want to incriminate myself," constituted an unambiguous and clear invocation of the right to remain silent. 155 In this case, the facts established that Tyrone Ingram was arrested after a routine traffic stop revealed that Mr. Ingram's girlfriend was in the backseat of his car and had suffered serious physical injuries to her face and body. The federal district court stated that the California Court of Appeals erred when it concluded that Mr. Ingram's statement constituted an equivocal and unclear invocation of his right to remain silent. 160 In its analysis, the court reasoned that under Miranda, an individual may indicate that he or she wishes to remain silent "in any manner" and that in invoking a constitutional right, "a suspect need not speak with the discrimination of an Oxford don." 161 The court concluded that any reasonable person would understand the statement, "I don't want to go there, man" as meaning that the accused did not want to answer the officer's questions, and that the statement, "I don't want to incriminate myself" was a clear reference to the right not to incriminate oneself under the Fifth Amendment. 162 In a footnote, the court suggests that Officer Montgomery's act of discontinuing his questions regarding the victim's teeth immediately after Mr. Ingram made the statements at issue tended to indicate that he subjectively understood Mr. Ingram to mean that he wished to invoke his right to remain silent. 163 Similar to the court in Diaz-Bridges, the Ingram v. Varga court appears to interpret the invocation rule broadly, accepting an explanatory refusal to answer further police questioning as an affirmative and unequivocal invocation of the right to remain silent. 164 However, the court's reasoning is similarly lacking in references to contextual factors of the interrogation or facts related to the interaction between the individual and the police, which would explain the basis for the court's conclusion that Mr. Ingram affirmatively and unambiguously invoked his right to remain silent. The effect of the court's failure to ground its determination in such facts is that its analysis appears to rely primarily on the language of Mr. Ingram's refusals to further police questioning. The court's reference to the conduct of the interrogating officer, which suggested that he understood Mr. Ingram's refusals to be clear invocations of 158 the right to silence is important, but it is only discussed parenthetically, and clearly does not form the central focus of the court's conclusion.
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In contrast, in State v. Saeger, the Wisconsin Court of Appeals used a similar analysis but reached the opposite result. Phillip Saeger was interrogated by two detectives in the South Beloit police department about his role in several burglaries that occurred in surrounding counties. 166 At some point during the interview the detectives learned that Mr. Saeger was fearful of receiving federal gun charges. 167 After learning that a gun stolen during one of the burglaries was found at Mr. Saeger's girlfriend's house, the detectives told Mr. Saeger that he could be charged under federal law and sentenced to twenty-five years in prison. 168 At the hearing on his motion to suppress the statements, Mr. Saeger testified that upon receiving this news he became angry and scared, and stated, "You . . . ain't listening to what I'm telling you. You don't want to hear what I'm saying. You want me to admit to something I didn't . . . do . . . and I got nothing more to say to you. I'm done. This is over."
169 Immediately after he made these statements, the detectives engaged Mr. Saeger in negotiations and eventually told him they would not bring federal charges against him or his girlfriend.
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In response to Mr. Saeger's challenge, the Court of Appeals cited to an earlier ruling in which it held that although an individual could invoke the right to remain silent without using any words, he or she must make it sufficiently clear that the intention is to cut off questioning so that a reasonable police officer in the circumstances would understand the statement to be an invocation of the right to remain silent. 171 The court then held that it was reasonable for the police officers to conclude that Mr. Saeger's statement, when taken in context, was merely a "fencing mechanism" to get a deal that would free him of exposure to federal charges. 172 The court acknowledged that while a reasonable person could also interpret Mr. Saeger's statement to mean that he actually wanted 165 to invoke his right to remain silent, it interpreted the existence of a competing inference against Mr. Saeger. Indeed, the court concluded that because an alternative inference could be drawn from the statements, it was equivocal as a matter of law.
173
The court's reasoning in Saeger demonstrates that one of the biggest problems with the "standard of reasonableness" is that it tends to operate subjectively. In its analysis, the court neglects to identify or discuss any specific factors that distinguish an affirmative and clear invocation of the right to remain silent, and it admits that a reasonable person could interpret Mr. Saeger's statements to be an invocation of his right to remain silent. Without citing to any specific factors in the interrogation itself, nor in the interaction between Mr. Saeger and the interrogators, the court ultimately concludes that Mr. Saeger's statements constituted a "fencing mechanism," and then goes on to interpret the possibility of this fact against him. 
"Totality of the Circumstances"
In the third category of analysis described here, courts employ a "totality of the circumstances" test, which focuses on the context of the custodial interrogation, and specifically, factors that describe the interaction between the individual and interrogating officer. To be sure, the "totality of circumstances" test focuses on the plain meaning of the words used by the individual to invoke his or her right to remain silent; however, the analysis does not end there. Rather, under this "totality of the circumstances" test courts inquire into factors such as the individual's conduct, the content of the interrogation, the demeanor and tone of the interrogating officer, the officer's response to the individual's ambiguous invocation, the point at which the individual invoked the right to remain silent, and the questions that elicited the invocation. The overall effect of the "totality of the circumstances" test is that it lifts the heavy burden of the Berghuis clear statement requirement off the individual. Additionally, the "totality of the circumstances" test provides a more objective and consistent approach to distinguishing between affirmative and unambiguous invocations of the right to remain silent.
For example, in Hurd v. Terhune, the Ninth Circuit Court of Appeals held that a person's refusal to submit to a polygraph test and reenact the shooting of his wife constituted an unambiguous ments by the interrogating officers. 188 The court does not provide the officers' specific statements in its opinion; however, it is significant that the court focused on the officers' comments, and found them important to the overall analysis, precisely because they demonstrated that the officers subjectively understood Mr. Hurd's responses to be unambiguous invocations. 189 Similarly, in People v. Manzo, the Court of Appeal for the Fourth District in California held that the circumstances of the case and the context of the words used by the officers and the individual established that Martin Manzo unequivocally invoked his right to remain silent. 190 Mr. Manzo was questioned by police regarding his involvement in the fatal shooting of José Valdez. 191 The video recording and written transcript of Mr. Manzo's interrogation established that shortly after the police officers began to advise him of his Miranda rights, one of the officers told Mr. Manzo that he wanted to give him an opportunity to tell his version of the events leading up to the shooting. 192 Mr. Manzo replied, "Oh, hell no. Don't even. . . . Don't even mention it." 193 Before the interrogating officer could even finish reading him his Miranda rights, Mr. The reviewing court concluded that Mr. Manzo unambiguously invoked his right to remain silent. 195 In its reasoning the court cited to Berghuis v. Thompkins, and characterized the Supreme Court's holding as stating that under the new invocation standard, "suspects may invoke the right to remain silent only by an unambiguous statement to that effect." 196 However, the court then emphasized Miranda, stating that the interrogation must cease when the individual indicates "in any manner" that he wishes to remain silent. 197 The court underscored this point by stating that no particular form of words or conduct is necessary to invoke the a later time. 205 In its analysis of the invocation issue, the court looked beyond the language of Mr. Jaureggui-Arballo's statements, and considered ten specific contextual factors as the basis for determining whether Mr. Jaureggui-Arballo's statement constituted an unequivocal invocation of the right to remain silent. These factors included: (1) the plain meaning of the individual's words; (2) the officer's response to these words; (3) the individual's speech patterns; (4) the content of the interrogation; (5) the demeanor and tone of the interrogating officer; (6) the individual's conduct during the questioning; (7) the point at which the individual invoked the right to remain silent; (8) the questions which drew the invocation; (9) the officer's response; and (10) who was present during the questioning. 206 In this case, the court attached significance to the statements and conduct of the interrogating officer in response to Mr. Jaureggui-Arballo's statements. For example, the court focused on the fact that after Mr. Jaureggui-Arballo stated, "I'm not going to talk about anything with you. I told you already!" the interrogating officer reacted by leaving the room for approximately four minutes, and upon his return, he began asking Mr. Jaureggui-Arballo a series of innocuous questions for the purpose of filling out paperwork related to the charges against him. 207 The court explained that the officer's act of leaving the interrogation room after Mr. Jaureggui-Arballo told the officer he was not going to talk about anything indicated that the officer understood Mr. Jaureggui-Arballo's statement to be a request to stop the interrogation. 208 The court further explained that the officer's subsequent action of asking Mr. Jaureggui-Arballo a series of innocuous questions also indicated that the officer was complying with Mr. JauregguiArballo's repeated requests to stop the interrogation. 209 In addition to these factors, the Idaho Court of Appeals noted that Mr. Jaureggui-Arballo's responses came after a change in the officer's demeanor and the tone of the interrogation, where he began to make accusations against Mr. Jaureggui-Arballo as opposed to merely questioning him. 210 The court also emphasized that the officer's own statements established that he subjectively under-stood Mr. Jaureggui-Arballo's statements to mean that did not want to talk to the officer.
V. RECOMMENDATIONS AND CONCLUSION
Courts deciding whether an accused individual affirmatively and unambiguously has invoked the right to remain silent should apply the totality of the circumstances test.
212 This analysis provides a fair and objective balance between the interests of the state in solving crime and the rights and dignity of ordinary citizens. By focusing on the factors underlying the interaction between the individual and interrogating police officers, the totality of the circumstances test takes pressure off the individual to use precise words in order to sufficiently invoke his or her right to remain silent. Unlike the standard of clarity, the totality of circumstances test gives weight to many important factors, such as the conduct of the individual, the individual's speech patterns, the officer's responses to the individual's statements, and the content and tone of the interrogation.
Furthermore, by taking some weight off the plain meaning of the individual's words, the totality of the circumstances rule recognizes the existence of varying speech patterns, and is thus fairer to particular vulnerable groups in society, such as women, racial minorities, limited English-proficient persons, and the socio-economically powerless. The Berghuis invocation rule is regrettable because of its likely disproportionate impact on individuals and groups who communicate using indirect or qualified speech patterns. Studies on this point show that characteristics such as gender, race, and socio-economic status correlate with the use of different manners of speaking adopted by specific communities under certain circum- 211 Id. at *13. 212 The "totality of the circumstances" approach has often been adopted by the Supreme Court where the factual context is crucial and the relative importance of any one particular factor in resolving the question before the Court depends on the specific facts of the case. As the Court noted in Illinois v. Gates, "the evidence . . . collected must be seen and weighed not in terms of library analysis by scholars, but as understood by those versed in the field of law enforcement." 462 U.S. 213 stances. 213 In her research, Professor Ainsworth has found that a characteristic manner of speaking, which can be described as an indirect and tentative style of speech, correlates with distinct segments of the population, such as women, racial minorities, and the socio-economically powerless. 214 By creating a legal distinction which focuses on particular words and only recognizes affirmative and direct expressions of the right to remain silent, the Supreme Court's new invocation rule operates to disadvantage women, racial minorities, and the poor, because of their manner of speaking.
The new invocation standard also has a negative effect on criminal defendants because it neglects to consider the context of custodial interrogation and the power dynamic inherent in this interaction. Professor Ainsworth found that the adoption of an indirect and qualified style of speech, whether conscious or unconscious, is a response by the speaker to contextual powerlessness. 215 Thus, taking into consideration the context of the interaction between the speaker and listener, including the power relations inherent in the situation, is necessary to understanding how people speak and what they mean. 216 Research suggests that equivocation is the result of circumstances or contexts in which speakers find themselves, where direct and assertive statements are perceived as leading to negative consequences for the speaker. 217 As Professor Ainsworth and others suggest, powerless people, who most often perceive themselves as being in defensive situations, are more likely to adopt equivocal speech patterns under such circumstances. 218 The Berghuis invocation rule focuses almost entirely on the words used by the person being interrogated, and it fails to take into account the nature of the interaction between the individual and interrogating officers. Thus, it not only fails to accommodate varying patterns of language used among all arrestees, but it also fails to account for the power imbalance in the communicative relationship between the individual and interrogator.
The totality of the circumstances rule assuages the dispropor-tionate impact of the Berghuis invocation rule in two ways. Because the totality of the circumstances test focuses on factors such as the officer's responses to the individual's words, the content of the interrogation, demeanor and tone of the interrogating officer, and the officer's responses to the individual's invocation, it takes some pressure off the individual to use precise language in order to meet the "unambiguous" threshold. Second, in giving weight to the demeanor, tone, questions, responses and conduct of interrogating police officers, the totality of the circumstances test accounts for the fact that the power relations inherent to custodial interrogation affect the way individuals speak and express their intent. Unlike the other standards discussed here, the totality of the circumstances rule accounts for the fact that through their words and conduct police officers create the coercive conditions of custodial interrogation, and recognizes that individuals will adopt an equivocal and qualified style of speech in response to the conduct and responses of the interrogating officers. Thus, the rule accounts for contextual powerlessness in the invocation calculus in a way that none of the other standards do. Additionally, courts should adopt the totality of the circumstances analysis because it provides a substantial degree of consistency and flexibility in the decision-making process. On one hand, the totality of circumstances rule provides guidance and constraint because it requires courts to consider and discuss a number of specific factors related to the interaction between the individual and police officers during custodial interrogation. Thus, unlike the "standard of reasonableness," which operates subjectively due to the lack of any apparent constraints on its decision-making process, the "totality of the circumstances" test provides a substantial amount of guidance because its analysis is framed by specific facts related to the interaction between the individual and interrogators. Through the "totality of the circumstances" test courts can draw clear distinctions between affirmative and unambiguous invocations on a case-by-case basis. On the other hand, the rule also provides courts with the flexibility to weigh and balance the various factors underlying the communicative relationship between the individual and interrogator.
In setting out the new standard for valid invocations of the right to remain silent, the Berghuis Court neglected to provide any guidelines as to the application of the standard to situations involving an individual who makes an affirmative statement that may or may not be construed as an invocation of the right to remain silent. This failure resulted in the lower courts issuing decisions based on inconsistent and varying interpretations of the Berghuis invocation standard.
In my attempt to evaluate and classify the different interpretations of the Berghuis invocation standard among lower courts, I discovered cases that fit roughly into three different categories of interpretation: (1) "standard of clarity," (2) "standard of reasonableness," and (3) the "totality of circumstances" test. Based on my analysis of these three categories, I recommend that courts adopt the "totality of the circumstances" test to determining whether an individual has affirmatively and unambiguously invoked the right to remain silent because it is the least burdensome on criminal defendants. It also provides courts with substantial guidance and predictability in the decision-making process. Thus, the "totality of the circumstances" test provides a fair and objective balance between the interests of the state in solving crime and the rights and dignity of ordinary citizens.
